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CERTAINTY IN GLOBAL MARKETS FOR THE 
U.S. AGRICULTURE SECTOR 

TUESDAY, JUNE 25, 2019 

U.S. SENATE, 
COMMITTEE ON AGRICULTURE, NUTRITION, AND FORESTRY, 

Washington, DC. 
The committee met, pursuant to notice, at 9:49 a.m., in room 

328A, Russell Senate Office Building, Hon. Pat Roberts, Chairman 
of the Committee, presiding. 

Present or submitting a statement: Senators Roberts, Boozman, 
Hoeven, Ernst, Braun, Grassley, Thune, Fischer, Stabenow, Brown, 
Bennet, Casey, Smith and Durbin. 

Chairman ROBERTS. I call this hearing of the Senate Agriculture, 
Nutrition, and Forestry Committee to order. Before delivering my 
opening statement I ask unanimous consent that written testimony 
from a large number of coalition groups and trade associations be 
submitted for the record. Without objection, so ordered. 

[The following information can be found on pages 76-104 in the 
appendix.] 

STATEMENT OF HON. PAT ROBERTS, U.S. SENATOR FROM THE 
STATE OF KANSAS, CHAIRMAN, U.S. COMMITTEE ON AGRI-
CULTURE, NUTRITION, AND FORESTRY 

Chairman ROBERTS. The Senate Agriculture Committee has the 
responsibility of reauthorizing programs administered by multiple 
Federal agencies and commissions, notably the numerous programs 
of the U.S. Department of Agriculture. I would note, yet again, that 
as the Committee we authorized hundreds of programs worth bil-
lions of dollars last year, in the farm bill, and in doing so fulfilled 
its role by providing certainty and predictability to many stake-
holders. I say thanks to the Committee, but more especially to our 
distinguished Ranking Member. 

This Committee also has distinct jurisdiction over the Com-
modity Futures Trading Commission and its role in implementing 
the law governing worldwide derivative markets as authorized in 
the Commodity Exchange Act. While the CFTC has continued to 
receive funding as it works to ensure that U.S. derivative markets 
function properly and in an open, safe, and transparent manner, it 
has done so without authorization since October 2013. That is al-
most six years ago. 

I think it is fair to say a lot has changed since the last time 
CFTC was reauthorized, alongside the 2008 Farm Bill. We have 
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seen a rollout and adoption of a number of regulations as required 
under the Dodd-Frank Act. 

I am pausing if anybody wants to cough at that particular mo-
ment. 

They have created greater transparency in the over-the-counter 
derivative markets while still ensuring non-financial end users are 
provided flexibility in the way they utilize derivatives to hedge 
their commercial risk. 

Recently we have seen legislative efforts in the European Union, 
which will have the unfortunate effect of undoing the agreed-upon 
mutual recognition of foreign-based clearinghouses, likely creating 
uncertainty, to say the least, for some of our most important global 
financial stakeholders. 

We have seen incredible advances in technology, including the 
emergence of blockchain technology. In addition to supporting the 
emergence of Bitcoin and other cryptocurrencies, it has the poten-
tial to revolutionize the way companies do business, including 
speeding up the time it takes to verify and execute international 
commodity trades. 

We have worked together in a bipartisan manner to confirm 
nominees and to ensure that the Commission is fully functioning. 
I think that is a star in the Committee’s crown. 

As we move forward with reauthorization, it is important that 
Congress provide CFTC with certainty. We should do our job and 
not just for some of the Committee agencies and stakeholders but 
for all of those impacted by the laws within our purview. 

Within this process it is important we listen to stakeholders to 
better understand what is or is not currently working. We must ex-
plore what provisions may need a legislative update to reflect cur-
rent and future market dynamics and what the CFTC already has 
the authority to accomplish through rulemakings. 

This hearing is designed to provide us with that opportunity. Our 
panel of distinguished witnesses today covers a broad spectrum of 
industry stakeholders and perspective. We will hear from the de-
rivatives industry’s self-regulatory organization with an update on 
safety and soundness of U.S. derivative markets and insight on leg-
islative recommendations for further strengthening consumer pro-
tections. 

We will hear from a leading global trade association representing 
exchanges, clearing firms, swap dealers, asset managers, and other 
financial stakeholders about current market trends. We will hear 
testimony from one of our Nation’s leading agriculture cooperatives 
about the vital role that derivatives play for stakeholders hedging 
their commercial risks in the production and marketing of our Na-
tion’s ag commodities. A tough job at this current time. 

Last we will hear from a consumer advocacy organization, 
formed after the 2008 financial crisis, about any additional reforms 
it believes may be necessary. 

I thank you all again for joining us. I look forward to our con-
versation today about the state of global derivatives markets and 
CFTC reauthorization, and now I will turn to my distinguished col-
league, Ranking Member Stabenow, for her opening remarks. 
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STATEMENT OF HON. DEBBIE STABENOW, U.S. SENATOR 
FROM THE STATE OF MICHIGAN 

Senator STABENOW. Thank you, Mr. Chairman, and welcome to 
our witnesses today for this very important discussion. It is good 
to have the opportunity, since it has been over a decade since Con-
gress reauthorized the CFTC, for this discussion about reauthoriza-
tion. I am pleased we are working together on a bipartisan basis, 
as we always do in this Committee, to be able to get this done. 

The CFTC plays a critical role in providing certainty in our fu-
tures and swaps markets for Main Street businesses, consumers, 
and farmers. 

As we know, a lot has happened since the CFTC was last reau-
thorized in 2008. We witnessed firsthand the disastrous con-
sequences of financial deregulation. The global financial system 
broke down. Housing markets collapsed nationwide. Millions of 
families lost their homes and their financial security. Over 8 mil-
lion jobs disappeared, while farmers and small businesses faced fi-
nancial ruin. 

The American people lost faith in the ability of banks to do what 
is right, and worse—the American people lost faith in the ability 
of our government to protect our economy. 

Next month will mark the 9-year anniversary of the Dodd-Frank 
Act. Thanks to that legislation, we have a financial system that is 
stronger and more resilient. As we consider the reauthorization of 
the CFTC, we must not roll back the important reforms that have 
been implemented since the financial crisis. 

CFTC reauthorization also gives us a chance to be forward look-
ing. It is critical that we consider the opportunities as well as the 
challenges of tomorrow. 

Cybersecurity is arguably the greatest systemic risk that our fi-
nancial system faces today. Top executives in the global financial 
sector agree, and are devoting unprecedented resources to protect 
against cyberattacks. We cannot allow the American economy to be 
endangered by any shortcomings in the security of our financial 
system. Our financial system must take the necessary steps to pro-
tect against cyberattacks. 

The CFTC also must protect its own information systems, espe-
cially against cyberattacks by foreign adversaries and other bad ac-
tors. In 2016, the SEC was attacked by Ukrainians and Russians 
attempting to gain access to confidential earnings reports. More re-
cently, the CFTC reported an increase in phishing attempts aimed 
at stealing sensitive agency information. It is critical that the 
American people and market participants have confidence that the 
CFTC’s systems are secured at all times. 

As we look forward to CFTC reauthorization, we must prioritize 
certain key issues. Our futures and swaps markets help create 
American jobs and support economic stability for our farmers, man-
ufacturers, and consumers. We need to do everything we can to en-
sure that the CFTC keeps our markets strong and free of fraud, 
manipulation, and disruptive practices. 

Customer protection needs to continue as a top priority. 
We must ensure that the CFTC has the enforcement tools it 

needs to bring wrongdoers to justice. 
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Finally, I have long been an advocate for providing the CFTC 
with the resources it needs to fulfill its critical responsibilities. Yet 
the CFTC continues to be underfunded, which leaves our financial 
system at risk. It is our responsibility to solve this problem, and, 
Mr. Chairman, I look forward, as always, to working with you on 
this issue. 

Chairman ROBERTS. I thank the distinguished Ranking Member. 
I would like to welcome our panel of witnesses this morning. 

Our first witness is Thomas W. Sexton, who serves as President 
and Chief Executive Officer of the National Futures Association. 
Mr. Sexton joined the NFA in July 1991, and has held several posi-
tions, including serving as NFA’s general counsel and secretary 
from September 2001 through February 2017. In his role as gen-
eral counsel, Mr. Sexton oversaw major regulatory initiatives af-
fecting NFA’s member firms and various enforcement matters. 

He holds a bachelor of arts degree in government from Notre 
Dame, an MBA degree from Loyola University Chicago, and a law 
degree from the University of Notre Dame Law School. 

Welcome, Mr. Secretary. 
[Laughter.] 
Mr. SEXTON. That is Okay. 
Chairman ROBERTS. Just do not tell Sonny I said that, all right? 

I look forward to your testimony. 
Next we have the honorable Walt Lukken, who is President and 

Chief Executive Officer of the Futures Industry Association. Prior 
to joining the FIA, Mr. Lukken was the CEO of New York Portfolio 
Clearing. Before joining the private sector in 2009, he served as a 
CFTC commissioner beginning in 2002, and then as acting Chair-
man of the Commission for 18 months, a period that included the 
financial crisis of 2008. Tough waters back then. 

Mr. Lukken also spent time on Capitol Hill where he served five 
years as counsel on the staff of U.S. Senate Agriculture Committee 
under then—Chairman Dick Lugar, who is smiling right at you 
today. 

He received his bachelor of science degree with honors from the 
Kelley School of Business at Indiana University and his law degree 
from the Lewis & Clark School in Portland, Oregon. 

Thank you for being here today, Mr. Lukken, and I look forward 
to your testimony. 

Next we have Mr. Joe Barker, the Director of Brokerage Services 
for CHS Hedging, which is the commodity trading subsidiary of 
CHS, Inc. Mr. Barker has spent the last 19 years providing risk 
management services for agriculture clients. He started as a com-
modity broker in the Indianapolis office of CHS Hedging in 2000. 
From 2007 through 2014, he was the branch manager of the Kan-
sas city office. 

Today, Mr. Barker works in Inver Grove Heights, Minnesota 
headquarters office where, in addition to directing the brokerage 
services is also the Chairman at CHS Hedging’s senior manage-
ment team. 

He grew up on a farm east of Noblesville, Indiana, and completed 
his bachelor’s degree at Kansas State University, where he majored 
in animal science with a business option. He also earned an MBA 
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from Indiana Wesleyan University. He began his career in agri-
culture in live hog production for Seaboard Farms in Kansas. 

Welcome, and thank you for being here today. 
Our final witness today is Mr. Dennis Kelleher. Mr. Kelleher is 

President, Chief Executive Officer, and Co-Founder of Better Mar-
kets. Prior to Better Markets, Mr. Kelleher held senior staff posi-
tions in the U.S. Senate, including General Counsel and Deputy 
Staff Director on the Health Committee, and Chief Counsel and 
Senior Leadership Advisor to the Chairman of the Senate Demo-
cratic Policy Committee. 

Mr. Kelleher has been a partner with the international law firm 
of Skadden, Arps, where he had a practice specializing in crisis 
management and complex corporate matters that focused on gov-
ernance and securities and financial markets. 

Notably, Mr. Kelleher served four years of active duty, enlisted 
in the Air Force as a crash rescue firefighter medic. We thank you 
for your service, sir. He graduated from Brandeis University and 
from Harvard Law School. 

Welcome, Mr. Kelleher, and thank you for your service to our 
country, again. Mr. Sexton, why don’t you kick things off. 

STATEMENT OF THOMAS W. SEXTON, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, NATIONAL FUTURES ASSOCIATION, 
CHICAGO, ILLINOIS 

Mr. SEXTON. Thank you, Mr. Chairman. Chairman Roberts, 
Ranking Member Stabenow, members of the Committee, thank you 
for the invitation to testify at this important hearing. I am Presi-
dent of the National Futures Association, which is the industry- 
wide self-regulatory organization for the derivatives industry. 

Our responsibilities include registering all firms and industry 
professionals on behalf of the CFTC, passing rules to ensure fair 
dealing with customers, monitoring our members for compliance 
with those rules, and taking enforcement actions against those 
members that violate those rules. 

The CFTC oversees every single aspect of our regulatory author-
ity, and as the industry SRO for the derivatives market, we have 
one overriding objective, to help the CFTC. We and the CFTC act 
as strong partners in regulating the derivatives industry, and as 
partners I want to, at this time, take the opportunity to thank 
Chairman Giancarlo for his strong support of self-regulation during 
his time there, and we certainly look forward to working with Dr. 
Tarbert when he becomes chair of the CFTC in a few weeks. 

Reauthorization is always an important process for the industry 
as a whole, and for NFA in particular. NFA firmly believes that 
customer protection issues should be front and center with regard 
to reauthorization, and we certainly encourage this Committee to 
work to reauthorize the CFTC. 

The last few reauthorization bills voted out of this Committee 
and the House Agriculture Committee have included a key cus-
tomer protection provision relating to FCM bankruptcies, which we 
continue to strongly support and believe any future reauthorization 
bill should contain. Over 30 years ago, the CFTC adopted rules re-
garding FCM bankruptcies. Among other things, those rules pro-
vided that if there was a shortfall in customer-segregated funds, 
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the term ‘‘customer funds’’ would include all assets of the FCM 
until customers were made whole. 

Several years ago, a district court decision, the Griffin Trading 
Decision, cast doubt on the validity of the CFTC’s rule. Although 
that decision was subsequently vacated, a cloud of doubt continues 
to linger over this issue. Congress should remove that doubt and 
ensure that customers have priority if there is a shortfall in cus-
tomer funds, and can do so, we believe, by amending Section 20 of 
the Commodity Exchange Act, which gives the CFTC authority to 
adopt regulations regarding commodity brokers that are debtors in 
Chapter 7 of Title 11 of the United States Code. 

Our request is simple: please amend Section 20 to clarify that 
the CFTC has the authority to adopt the rule that it did. We be-
lieve there is a broad base of industry support for this approach, 
and we would be happy to work with Congress on specific proposed 
language. 

Other areas that I wanted to highlight, covered in our written 
testimony, the first is with regard to our swap dealers. I certainly 
want to thank Congress and this Committee for having confidence 
in the CFTC and NFA to regulate swap dealers. Our written testi-
mony details, specifically, how, in light of Dodd-Frank, our respon-
sibilities have increased significantly throughout the last few years. 

With regard to swap dealers, in partnership with the CFTC we 
have developed a regulatory oversight program that reviewed, in 
detail, their policies and procedures upon registration, performed 
regular examinations of U.S. and non-U.S. swap dealers, collected 
certain risk information from these firms, and approved and mon-
itored these firms’ initial margin models for uncleared swaps. 

We will continue to evaluate our program and enhance this pro-
gram with the CFTC, as necessary, in the future. 

I appreciate Senator Stabenow’s mention of cybersecurity. It is 
an issue that is of critical importance to all of us. I can assure you 
that NFA makes every effort possible to secure our data and the 
CFTC data that we hold. Our technology staff and budget have 
grown significantly throughout the past few years. We adopt best 
practice frameworks and standards, engage independent parties to 
conduct security testing, and continually assess the data that we 
hold and whether or not it is critical for our mission, and if it is 
not, we no longer collect that data. 

We have imposed specific cybersecurity requirements on our NFA 
members, requiring them to have written information systems se-
curity programs and to do a risk assessment of their particular cy-
bersecurity risk. During our examinations we review these risks 
and work with our members to understand these requirements so 
that they can comply. 

Our testimony also highlights customer protection issues that we 
have partnered with the CFTC to resolve in the last few years. De-
tecting and combating fraud is central to our mission. These issues 
involve the oversight of firms and individuals, safeguarding of cus-
tomer funds, swaps proficiency requirements, which we hope to 
launch in early 2020, virtual currencies, and coordination between 
the CFTC, SEC, and NFA, particularly with regard to commodity 
pools that are duly registered. 
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In conclusion, we look forward to working with this Committee 
to reauthorize the CFTC, and will continue to work with the CFTC 
and Congress to tackle regulatory challenges posed by an industry 
that is constantly changing. 

I would be happy to answer any questions at the appropriate 
time. 

[The prepared statement of Mr. Sexton can be found on page 30 
in the appendix.] 

Chairman ROBERTS. We thank you for your testimony. Mr. 
Lukken. 

STATEMENT OF THE HONORABLE WALTER L. LUKKEN, PRESI-
DENT AND CHIEF EXECUTIVE OFFICER, FUTURES INDUSTRY 
ASSOCIATION, WASHINGTON, D.C. 

Mr. LUKKEN. Thank you, Chairman Roberts, Ranking Member 
Stabenow, and members of the Committee. Thank you for the op-
portunity to testify on CFTC reauthorization and the state of the 
derivatives markets. 

I am the president of FIA, the leading trade association for the 
regulated futures options and centrally cleared derivatives mar-
kets. I have had the privilege of being significantly involved in the 
last two CFTC reauthorizations. In 2008, I was serving as Acting 
Chairman of the CFTC, and I worked with this Committee to en-
sure the agency had the proper regulatory and enforcement tools 
to oversee these markets. In 2000, as mentioned, as part of the 
Commodity Futures Modernization Act, I worked as a staff member 
of this Committee under the leadership of the late Chairman Rich-
ard Lugar, to help modernize and reauthorize the CFTC. 

This experience has provided me a first-hand appreciation of the 
importance of the CFTC reauthorization process, because it pro-
vides an important congressional stamp of approval on this agen-
cy’s mission and legal authority. 

Today I want to highlight certain market trends and rec-
ommendations to aid in your deliberations. 

To begin with, our markets have grown significantly in the dec-
ade since the last reauthorization. Global volume on futures and 
options transactions has increased 70 percent over that period of 
time. In 2018, our industry traded over 30 billion contracts for the 
first time in its history. There are more products and more partici-
pants in more locations, using these markets to hedge and manage 
risk than ever before. 

Second, post-crisis reforms have made the derivatives markets 
safer. With the implementation of Dodd-Frank, a large percentage 
of the over-the-counter derivatives are now submitted to central 
counterparties for clearing. According to CFTC data, 90 percent of 
interest rate swaps and 62 percent of credit derivatives are now 
cleared. This reduces the amount of risk in the financial system 
and provides greater transparency for both regulators and market 
participants alike. 

Third, our markets have become much more global. Today, all 
major global exchanges have anywhere from one-third to 90 per-
cent of their volume coming from outside their home location. Im-
portantly, these transactions from foreign participants add vital li-
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quidity to domestic markets that keeps costs affordable for cus-
tomers hedging risk. 

Last, like most economic sectors, this industry has been trans-
formed by technology, whether it is the way market participants 
trade futures, whether it is the way that trades are processed and 
cleared, or the way that regulators surveil the markets. Technology 
has provided our industry with greater efficiencies that enable 
more people to access these products globally, at significantly lower 
costs. 

To keep pace with these changing market dynamics, regulators 
must have flexible tools and authority. FIA supports the CFTC’s 
principles-based approach to regulation, which has served the 
agency well for the past 20 years. The core principles of the CEA 
provide the CFTC with outcomes-based tools that can be tailored 
to the ever-changing global marketplace. I encourage the Com-
mittee to preserve this flexibility. 

Ensuring the protection of customers and their funds must also 
remain a priority for our industry. FIA joins the National Futures 
Association, as Tom, in his comments, mentioned, in recommending 
to this Committee clarifications around the definition of customer 
property, which was made uncertain by the Griffin Trading bank-
ruptcy decision. 

Protecting customer data is another important priority worthy of 
this Committee’s consideration. In June, the CFTC’s Inspector Gen-
eral published a report that the agency has numerous weaknesses 
in the way that it stores data used to regulate the markets. FIA 
supports providing the CFTC with the resources, authority, and di-
rection to enhance their data collection methods, given the sensi-
tivity of the data collected from market participants. 

Last, it is imperative that the regulatory framework for this in-
dustry accommodates its global nature. FIA supports a deference 
approach to cross-border regulation that allows authorities to rec-
ognize and defer to foreign supervision when their rules are 
deemed comparable and comprehensive. Both the EU and the 
CFTC are considering proposals that will impact cross-border regu-
lation of clearinghouses, and we encourage both authorities to rec-
ognize the home nation’s oversight that avoids needless duplication 
of supervision and regulation. 

In closing, I hope these high-level trends and recommendations 
will help this Committee as it begins its reauthorization process, 
and I look forward to your questions. 

[The prepared statement of Mr. Lukken can be found on page 37 
in the appendix.] 

Chairman ROBERTS. We thank you for your testimony. Mr. Bark-
er. 

STATEMENT OF JOE BARKER, DIRECTOR OF BROKERAGE 
SERVICES, CHS HEDGING, ST. PAUL, MINNESOTA 

Mr. BARKER. Chairman Roberts, Ranking Member Stabenow, and 
members of the Committee, thank you for holding this hearing as 
you work on reauthorization of the Commodity Futures Trading 
Commission. In particular, I appreciate the opportunity to discuss 
the role of derivative markets in helping farmers and agribusiness 
manage commodity price risk. 
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Currently, our agriculture markets are extremely volatile. This is 
being fueled by ongoing uncertainty in international markets and 
an extremely wet spring that has caused the slowest corn and soy-
bean planting progress on record. 

Trade issues have led to dramatic price swings for grain, live-
stock, and dairy. In my written testimony, I gave an example of the 
volatility in the dairy market over the last year. To further high-
light this point, I would like to draw your attention to the soybean 
market, where, from March 2, 2018 to July 16, 2018, the price of 
soybeans at the Chicago Mercantile Exchange dropped from $10.71 
to $8.10 per bushel. This is a price drop of over 24 percent of the 
notional value of the U.S. crop in less than five months. 

That is only the futures component of the price that a farmer re-
ceives. The dramatic drop in exports this past winter caused basic 
levels in the Midwest to new record lows. At one point this winter, 
the price of soybeans being bid to farmers in parts of North Dakota 
was under $7 per bushel. The extreme swings in price have meant 
the difference between producing their crop at a profit or a loss. 

Given the volatility, the agriculture industry must rely on ex-
change traded and over-the-counter derivatives to manage their 
price risk exposure. More producers are looking to their co-ops to 
provide tools to manage price risks at the farm level and assist in 
locking in margins. In fact, some NCFC members are seeing record 
levels of risk management usage among their producers. This in-
cludes structured contracts that give producers the pricing tools 
that meet their marketing objectives. 

Agriculture must have access to sound, well-functioning com-
modity derivatives markets. The CFTC ensures the integrity of 
those markets. The Commission’s responsibility in that regard has 
expanded dramatically over the past decade. Yet until recently, 
adequate funding had not kept up. While not in the scope of this 
Committee, we encourage Congress to provide sufficient funding for 
the CFTC’s important functions. 

In doing this, we caution against the imposition of any user fee 
on the industry to fund the CFTC. Agriculture is a high-volume, 
low-margin industry. Incremental costs, whether passed on or im-
posed directly upon market participants, trickle down to farmers. 
We fear a further increase in the cost would have an unintended 
consequence of discouraging prudent hedging practices. To be clear, 
a user fee would result in increased risk being absorbed by agri-
culture. 

Additionally, we would like to caution Congress from setting up 
a situation where the CFTC would see its budget directly impacted 
by the volume of trading in the products it is tasked with regu-
lating. 

NCFC has supported elements of the Dodd-Frank Act that bring 
more transparency and oversight to markets. However, throughout 
its implementation, NCFC noted that the ag industry does not fit 
in a one-size-fits-all regulatory regime meant for Wall Street. We 
appreciate the work of the Commission in addressing our many 
concerns with the Dodd-Frank rules. 

This Committee’s oversight of CFTC, as they have written those 
rules, has been instrumental in protecting farmers’ and end users’ 
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access to needed risk management tools, and I would like to thank 
you for your work in this area. 

While most of Dodd-Frank has been implemented, the position 
limits rule is not yet finalized. Any Federal speculative position 
limit rule should not unduly burden the commercial end user of 
these markets. Specifically, we have continued to advocate that 
CFTC recognize common hedging practices such as anticipatory 
hedging and cross hedging as bona fide hedge activity. Given the 
nature of the various commodity markets, there should not be a 
one-size-fits-all approach to determining position limits. 

We understand that the Commission has committed to Congress 
to finalize that rule, and we will provide additional input when 
available, for comment. While we are confident the Commission 
will consider hedgers’ concerns, I would like to encourage the Com-
mittee to continue to monitor this rulemaking. 

Thank you again for the opportunity to testify today before this 
Committee. We appreciate your role in ensuring our industry has 
the risk management tools needed to support our businesses and 
those of our farmer members. 

I look forward to answering any questions you may have. 
[The prepared statement of Mr. Barker can be found on page 43 

in the appendix.] 
Chairman ROBERTS. Thank you, Mr. Barker. Mr. Kelleher. 

STATEMENT OF DENNIS M. KELLEHER, PRESIDENT AND 
CHIEF EXECUTIVE OFFICER, BETTER MARKETS, WASH-
INGTON, D.C. 

Mr. KELLEHER. Good morning, Chairman Roberts, Ranking Mem-
ber Stabenow, members of the Committee. Thank you for the invi-
tation to testify today. It is an honor to testify in the Senate and 
before this Committee. 

I am going to take a different approach to talking about these 
issues at somewhat of a macro level. I believe the best way to think 
about the CFTC, its reauthorization, its funding, and derivatives 
regulation more broadly is by thinking about what has become a 
dirty four-letter word—TARP. 

Those of you who were here in the Senate, or in the House at 
the time, had to take one of the most searing and consequential 
votes of your careers, with no time and little information. You had 
to decide to vote for or against sending 700 billion taxpayer dollars 
to bail out the largest financial institutions in this country, includ-
ing every one of the largest derivative dealers. 

I was on the Senate floor during those days of debates and votes 
in September and October 2008, with Senator Grassley and Sen-
ator Thune and Senator Casey, and actually most of you here, and 
I well remember the agony and anger of members being forced to 
make momentous decisions in a time of extremely limited informa-
tion, where the facts were changing daily, sometimes hourly, on an 
hourly basis, and where the gravity of the situation grew more omi-
nous by the moment. 

The entire financial system was going to collapse, you were told. 
The payment system was going to stop. Your constituents were not 
going to be able to cash their paychecks. Indeed, the country was 
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likely to fall into an economic abyss that was so bad there was 
going to be a second Great Depression, you were told. 

Those were truly dark, dangerous, and downright scary days and 
weeks, as one unimaginable event after another happened. Finan-
cial giants were collapsing. Others were teetering on the brink of 
collapse, the stock market plummeting. 

This ignited the worst panic since 1929. That was because the 
markets, the financial giants that ruled the markets and their 
products, had been largely deregulated. As a result, no one—not 
market participants, not regulators, not policymakers, and not 
elected officials—knew what was happening, or worse, what was 
going to happen next. 

In the middle of all that, with events happening quickly, little in-
formation, widespread fear, you were asked to send 700 billion tax-
payer dollars, your constituents’ money, to bail out the largest fi-
nancial institutions in this country and prevent an economic catas-
trophe. 

Seventy-four U.S. Senators voted for TARP, and days later, 125 
billion of taxpayer dollars went out the door into the accounts of 
just nine of the largest financial institutions, including all the big 
derivatives dealers. That was just the tip of the bailout iceberg. 
Trillions more—with a T—trillions more were spent, lent, pledged, 
guaranteed, or otherwise used by the government to prop up and 
bail out the financial system. Most of that was done by the Federal 
Reserve, and it was kept secret from the public, including you, the 
elected officials, for many years. 

Those were not the only bailout costs. There were also wide-
spread economic and human costs. Better Markets did a study 
showing that the cost of the crisis is going to exceed $20 trillion 
in lost GDP, and counting. 

Now as you know, derivatives are at the core of causing and 
spreading the disaster, requiring the TARP vote and inflicting so 
much pain and misery. In fact, the central role derivatives played 
in that crisis is why I have suggested that derivatives should be 
thought of as a conveyor belt, distributing, as Warren Buffett said, 
the financial weapons of mass destruction throughout the U.S. and 
global financial systems. 

Without unregulated, nontransparent, over-the-counter deriva-
tives, and the enormous risk they spread and amplified, the 2008 
crash would have been very, very different, and almost assuredly 
would have been much less severe. That is why the Dodd-Frank Fi-
nancial Reform Act spent so much time on regulating derivatives, 
ensuring transparency, trading, competition, oversight, account-
ability. 

While other agencies have roles to play, the primary agency 
standing between that derivatives nightmare from happening again 
is the CFTC. The primary people ensuring that the CFTC has the 
authority and resources to prevent that derivatives nightmare from 
happening again is you and your colleagues in the Senate and in 
the House. 

So in closing, when thinking about that, I would urge you to look 
at page 20 of our testimony—and I apologize, it is page 20 and not 
page 4 or 5—of my written testimony. There is a list of the 42 fi-
nancial institutions that received more taxpayer money from TARP 
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than the CFTC’s entire budget in 2019. That is why reauthoriza-
tion and properly funding the CFTC today are as important as your 
TARP vote in 2008, because only getting that right will reduce the 
likelihood of future votes where you again send taxpayer money to 
bail out Wall Street’s derivatives dealers, and that should be up-
permost in your mind. That is why we need authorization. That is 
why we need a CFTC with funding and resources and authority. 

Thank you. I look forward to your questions. 
[The prepared statement of Mr. Kelleher can be found on page 

47 in the appendix.] 
Chairman ROBERTS. Thank you, Mr. Kelleher. That was unique 

testimony with 20/20 hindsight and a rear-view mirror. I voted no, 
just for the record. How did you vote? Oh, I am sorry. I should 
not—— 

[Laughter.] 
Senator STABENOW. I also voted no. 
Chairman ROBERTS. She also voted no, so we had a very clear 

insight. I remember talking with her about it on the floor. Okay. 
I am going to start the questions and I beg the indulgence of my 

colleagues. I am going to try to go pretty quickly. Chairman Grass-
ley, do you have any advice for us before we start the questions? 
Good morning to you. 

Senator GRASSLEY. I hope I get to ask questions before 10:45. 
[Laughter.] 
Chairman ROBERTS. We will try to make that happen. Thank 

you, sir. 
Mr. Barker, since the beginning of my chairmanship I have made 

it clear that the needs of end users are a priority for myself and 
this Committee. As you interact with those end users in the coun-
tryside do they have efficient, effective, and fair access to our fu-
tures markets? I would specifically like to hear about the effect 
that any fees have on this access, as well as another issue affecting 
access, that being position limits, including having a clear defini-
tion of a bona fide hedge. 

Is the issue of position limits a priority for end users? How im-
portant is that for our rural communities and ag producers? It is 
extremely important they have efficient, effective, and fair access. 
So my response would be it is very important. I think that is prob-
ably what you ought to say, but go ahead. 

Mr. BARKER. Thank you for the question, Senator. I actually be-
lieve today we have access to efficient and well-functioning mar-
kets. I believe the markets are quite good today. The concern about 
access fees or user fees is that eventually this trickles down to the 
American farmer. 

I was recently at a CME event where they were discussing the 
volume of trading in different commodities, and I was struck by the 
fact we trade our corn crop 36 times. The funny thing is, if you 
enact a fee on every transaction, 36 times that fee will trickle down 
to the American farmer, because that is how this works. The farm-
er is the price taker. 

So eventually somewhere along the food chain someone might 
say, ‘‘I am going to step out of this transaction,’’ and liquidity 
might reduce, and that is the fear. Because with markets this vola-
tile, our individual farmers who are running their own businesses 
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and making independent decisions need the ability to properly 
manage their risk when they choose to, to manage their business. 
The reduction in volatility could impact the ability of our markets 
to function efficiently and have the liquidity needed in all of our 
different commodities. So that is why we are against user fees. 

Chairman ROBERTS. I thank you for your answer. I am sorry. Did 
I interrupt you? 

Mr. BARKER. Well, you asked about position limits, and if it is 
important, and it is important. When you operate an agribusiness 
and your job is to buy grain by the truckload, move it by the train-
load, and sell it by the shipload, you are not always trading some-
thing that is perfectly hedgeable. 

I like the example of durum wheat. There is no futures market 
for durum wheat. We have spring wheat in Minneapolis, we have 
hard red winter wheat in Kansas City, and we have soft wheat in 
Chicago. If I need to hedge the risk of durum wheat as I am going 
to load a shipload of wheat and ship it to Italy or anywhere else, 
I have to cross-hedge. I have to use some other futures market to 
do that, and we would like that to be defined as a bona fide hedge. 

Chairman ROBERTS. Final question. Are the Wildcats going to 
win six games? 

[Laughter.] 
Mr. BARKER. I do believe we will be in a bowl game this year. 
Chairman ROBERTS. Thank you. 
Mr. Lukken, in your testimony you talk about what is going on 

with EMIR 2.2. As you may know, Senator Stabenow and I wrote 
Chairman Giancarlo last year raising serious concerns about the 
European Union’s legislation to regulate our U.S. clearinghouses. 
Unfortunately, it has come to our attention in the past couple of 
months that this legislation is in the final stages, and as written, 
has not changed, but would still impose overly burdensome, subjec-
tive criteria on U.S.-based clearinghouses wishing to operate in the 
EU. This is, of course, in direct conflict with the equivalence agree-
ment reached by the CFTC and the EU, the European Commission, 
in 2016. 

As the Ranking Member and I alluded to in our letter, is there 
anything within the context of reauthorization that should be done 
to address these concerns? 

Mr. LUKKEN. Certainly, we support the EU coming out with the 
full deference approach within the EMIR 2.2 regulation. They do 
have the authority to defer to the CFTC and its regulation of clear-
inghouses. As you mentioned, CFTC regulation is, of course, equiv-
alent. The clearinghouse regulation in the United States is very 
strong. That was recognized two years ago in this agreement be-
tween the EU and the CFTC. 

So we think it certainly should be ESMA’s duty to find a United 
States equivalent and defer to U.S. regulation in this area. Con-
gress can play an important role in encouraging ESMA to find that, 
and if not, there could be consequences, as you mentioned. We are 
pretty confident and we are hopeful that the EU would do the right 
thing and defer to U.S. regulation here. 

Chairman ROBERTS. I appreciate that response. 
Chairman Grassley, I am looking at several questions I may just 

submit for the record so we can get to your 10:45 deadline here. 
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Hang on. 
For the entire panel, when you answer that just remember 

Chairman Grassley’s situation here. 
With the recent announcement that Facebook has plans to offer 

its own cryptocurrency sometime in the near future, and Bitcoin’s 
re-emergence as a valuable commodity, worth over $10,000 per 
coin, virtual currencies and the underlying technology of blockchain 
are once again grabbing headlines. As blockchain technology and 
its transformative potential continues to emerge, what role should 
regulators play, particularly in the realm of virtual currency. Mr. 
Sexton? 

Mr. SEXTON. Mr. Chairman, thank you. The role that I believe 
regulators should play is to allow for innovation, but cautiously 
allow for innovation in this particular area. Over the past year, we 
have tackled some virtual currency issues with the CFTC, and 
mandated particular disclosures with regard to customer protec-
tion, which we are always very concerned about. 

We are focused on the derivatives markets, obviously, and the fu-
tures trading with regard to Bitcoin, but also focused on the fact 
that our members may be engaged in other types of underlying vir-
tual currency transactions, and we know that is a relatively un-
regulated environment today. 

There has been talk about an SRO also, with regard to virtual 
currencies, and with regard to that, if Congress is going to look at 
that I think it is very important that that be done in legislation, 
that there be government oversight, mandatory membership, and 
strong enforcement powers. So thank you. 

Chairman ROBERTS. Mr. Lukken. 
Mr. LUKKEN. The CFTC has authority over any commodity and 

any derivative, so those cryptocurrencies that are considered com-
modities, the CFTC has adequate authority to regulate those de-
rivatives and to make sure, and they have broad manipulation and 
enforcement authority over those products as well. 

I think the unique thing about cryptocurrencies is unlike agri-
culture or energy, which have regulators at the cash level, 
cryptocurrencies right now really have no regulatory structure at 
the cash level. New York has a bit license that you can apply for, 
but I think the CFTC, as it regulates these entities, has difficulty 
ensuring that these things cannot be manipulated at the cash level, 
which is something I think this committee should think about as 
it goes forward. 

Chairman ROBERTS. Thank you. Mr. Barker. 
Mr. BARKER. Since I am in FCM the focus is on agriculture risk 

management. We have not allowed our customers to trade Bitcoin 
so I am not an expert in this, but I do agree with both Mr. Sexton 
and Mr. Lukken that it is important that this be regulated and it 
is inside the CFTC’s scope. 

Chairman ROBERTS. Mr. Kelleher. 
Mr. KELLEHER. I would first like to recognize that Chairman 

Giancarlo and Chairman Clayton have done a very good job of get-
ting out in front on investor protection in this area, both on the en-
forcement side and on the policy pronouncement side, and they 
should be recognized for that and they should be encouraged to do 
more. In addition to that, they need resources to do more. They 
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cannot possibly keep up with what is a technology arms race here, 
where we have private actors moving into the monetary space and 
the financial space across the board. 

So, yes, innovation, but there has to be a role for government. 
You look at what Facebook announces—28 corporations, on a 
board, governing their new currency, and it is going to be run out 
of Switzerland and based out of Switzerland. We have money-laun-
dering problems, tax evasion problems, terrorist financing prob-
lems, rogue state problems. 

These cannot be addressed by private-sector actors who are seek-
ing to profit maximize. There is a role for the government and this 
committee needs to make sure that the CFTC continues to do its 
job on the customer protect side, but more importantly has the re-
sources to comprehensively address the risks and realities that are 
going to be visited upon all of our neighbors and families and busi-
nesses in the not too distant future. 

You are either going to be responding to crises later on and over-
budgeting to kind of address what did not happen or you are going 
to get in front of it now. It is not a matter of if you are going to 
address these, it is when, and the time is now. 

Chairman ROBERTS. Thank you all for your responses. I am going 
to recognize Chairman Grassley, our distinguished President Pro 
Tempore out of order. Chuck, why don’t you proceed. 

Senator GRASSLEY. Whoever I am offending by going ahead, get 
mad at the Chairman. 

Senator STABENOW. You are welcome, Senator Grassley. 
[Laughter.] 
Chairman ROBERTS. It is what it is. A Chairman has to do what 

he has got to do, Chuck. 
Senator GRASSLEY. Okay. First of all, Mr. Barker, and then a 

short question for all the panel. 
You mentioned that current events like trade negotiations and 

wet spring have caused volatility of our markets and the need to 
rely on derivatives. The reason this hearing is in the Agriculture 
Committee rather than Banking is because the long history of de-
rivatives being important tool of managing prices for agriculture. 
The role of the CFTC has grown over time to include many finan-
cial derivatives, and most recently because of Dodd-Frank. 

I note your comments that the one-size-fits-all regulatory regime 
that treats agriculture the same as Wall Street does not work, and 
you cited a couple of specific issues. Could you speak more about 
whether there are specific changes that need to be considered in 
the next CFTC reauthorization to make sure that the CFTC has 
the appropriate flexibility to fairly regulate transactions by every-
thing from small farmers to Wall Street? 

Mr. BARKER. Thank you, Senator. Like we talked about, the posi-
tion limits rule and the definition of a bona fide hedge are key 
going forward. Hedgers get an exemption to manage the risk of the 
commodities of which they trade, so I will go back to durum wheat. 
If we are able to get a true definition that cross-hedging is a bona 
fide hedge, then we can work around the position limits rules that 
would allow a large trader of durum wheat, like I said, that may 
be exporting shiploads of it, can adequately manage its risk. So 
that is very important and that would trickle its way all the way 
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down to the individual farmer and the acre of land in which they 
are harvesting. Because if the company they are selling their grain 
to cannot manage the risk, it becomes difficult for them to offer the 
proper tools for the farmer to market their crop. 

Now you talked about trade and wet spring, and, of course, I am 
not here to talk to you about trade policy. The impact of the trade 
policy has had a dramatic impact on our markets. I talked both 
about the dairy markets, and that goes to the USMCA mostly, and 
the soybean market, which goes quite a bit to the China situation, 
and how that impacts the individual grower. When we lose that li-
quidity in the marketplace, or when the farmer has to choose be-
tween raising their crop at a profit or a loss, we need to have the 
tools available, and so that is why we are in favor of reauthorizing 
the CFTC formally, in legislation. 

Senator GRASSLEY. Thank you. Then to all the panelists, how has 
the speed and frequency of automatic trading affected the ag com-
modity markets? Does the CFTC need any additional tools to ad-
dress the increasing use of automated trading by algorithms rather 
than real people? 

This was first brought to my attention two or three years ago by 
cattle feeders in Iowa, who felt that so much trading in the last 
half hour or few minutes of a day really impacted the market nega-
tively to those people, the producer. 

Mr. SEXTON. Senator Grassley, thank you for the question. I 
could tell you, from NFA’s perspective, with our members who en-
gage in automatic order-routing trading and also with regard to al-
gorithms, we have the tools in place, we believe right now, if there 
was an issue with regard to what our members were doing in that 
area. 

As far as the CFTC, I know that Chairman Tarbert has, at least 
at his confirmation hearing, indicated that he may look at some 
form of reg, what they call Reg AT again, and NFA is looking for-
ward to working with the Commission if that is one of his initia-
tives that he wants to undertake. 

Senator GRASSLEY. Mr. Lukken? 
Mr. LUKKEN. Yes. Automated trading actually has provided a lot 

of liquidity in the markets which has lowered costs in general, but 
specifically there are times when they can abuse the markets, as 
you mentioned, especially at the time when price is being set in the 
last half hour. The CFTC does have adequate tools to enforce that. 
You gave them the authority in Dodd-Frank on spoofing and bang-
ing the close and a variety of different ways that people can manip-
ulate the markets. 

The CFTC certainly should be looking out for that manipulative 
behavior at the end, for those automated traders. In general, I 
think automated trading has actually provided liquidity to the mar-
kets that have helped farmers. 

Senator GRASSLEY. Mr. Barker. 
Mr. BARKER. Well, as a former member of the Kansas City Board 

of Trade who used to trade open outcry I do miss those days. High- 
frequency trading has brought better liquidity. I do agree with Mr. 
Lukken on that. The hedger relies on the CFTC to play the referee 
and keep the playing field level and fair, and that is why it is so 
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important that they have the resources they need, that we can 
trust that they are doing their role. 

Senator GRASSLEY. Mr. Kelleher? 
Mr. KELLEHER. Senator Grassley, you put your finger on another 

issue, not unlike cryptocurrency and other issues, where the tech-
nology is so far ahead of our regulators and their budget and their 
resource and their technological capacity. Everybody says, ‘‘oh, this 
is great.’’ The FTC has got the authority and the CFTC should do 
this, and they should do this. You would think they had a limited 
budget and they were full of technologists and enforcement law-
yers. 

So, yes, I agree. They should do all of that and they cannot do 
any of that, and they are being set up for failure. 

The HFT, yes, it provides liquidity. It often provides liquidity 
during a flood, and nothing during a drought. Get liquidity when 
you do not need to more often. You also get all sorts of abusive and 
manipulative behavior. I agree with Walt, some of which is pro-
vided for specifically within the Dodd-Frank. Our position is it is 
also amply covered under the anti-manipulation authority that 
could be used. On the other hand, the technology is moving very 
fast, and the CFTC needs greater authority and, more importantly, 
additional resources so they can keep up with it, because high-fre-
quency trading is, just as we have seen in the securities markets, 
and that is the future of the commodity and derivatives markets. 

You are going to see the high-frequency trading-ization of these 
markets, where they are going to take over the vast majority of the 
trading, and we are all going to be watching as the machines run 
over people, and run over our markets, and run over our farmers, 
and run over our physical purchases and producers, while they are 
cashing out and they are leaving a bunch of destruction in their 
way, and we are going to say, what happened? 

Well, what happened is we did not have the resources, we did not 
have the authority, and we were not able to keep up. That is our 
fault, and we need to get in front of that too. 

Senator GRASSLEY. Thank you. Thank you, Mr. Chairman. 
Chairman ROBERTS. Senator Stabenow. 
Senator STABENOW. Thank you very much, Mr. Chairman. This 

is a very important discussion and thank you all for your testi-
mony. 

Let me start with Mr. Sexton. As I mentioned, in my opening 
statement, the frequency and sophistication of cyberattacks really 
is staggering. I am deeply concerned that we are just not prepared 
for the catastrophic effects those attacks could have on our finan-
cial markets. 

Your organization is taking steps in securing your own systems, 
and I wonder if you could talk a little bit more about that, and 
about the fact that you are ensuring that swap dealers and other 
CFTC registrants have strong cyber protections. You indicated that 
you are devoting more resources to cybersecurity, but I am very 
concerned that we are not providing the resources that are needed. 
I think that is something that we really need to look at in reau-
thorization. 

Could you speak to what you are doing and what you think 
should be happening? 
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Mr. SEXTON. Thank you, Senator Stabenow. You are correct. Our 
testimony covered quite a bit of what we are doing in this area, 
and we view it similar to you, as an extremely high-risk area. 
When you think about it, one employee clicking on the wrong thing 
can essentially let a bad actor in that can steal data and do all 
kinds of nefarious things to your systems. 

Over the last few years—I am very fortunate to work for an orga-
nization who has a board that strongly supports our cybersecurity 
efforts and our technology efforts. Over the last few years, our head 
count in technology itself has gone up 90 percent. Our budget in 
technology has gone up 140 percent. Just next year, we are adding 
five or six additional people just for security, because the patching 
is so critically important today, to patch your systems, and we have 
a very aggressive patching schedule to do so. 

We follow several types of national standards, various NIST 
standards and others, with regard to our security. As I indicated, 
we have independent third parties come in and test our systems 
annually. Last year we went through a SOC 2 audit and obtained 
an unqualified opinion with regard to certification there. We recog-
nize the importance of data protection, for our own data and for the 
CFTC data that we hold. 

With regard to our members, we, several years ago, adopted 
guidelines with regard to our members, requiring them to have 
policies and procedures in place with what we call an information 
system security program. They have to do an assessment of the 
risks. They have to look at what tools they should have, protective 
measures, in light of those risks, do annual training with regard 
to their employees. Our examinations obviously have focused on 
that area. We largely took an approach, in the past few years, of 
educating our members about that risk. 

Our notice, I should note, covers the largest financial institutions 
but also the introducing brokers located in the Midwest, and so we 
want to make sure that they are aware of that risk and have tai-
lored their particular protections according to their particular risks. 
So we are continuing to work with our members. 

Just recently we reviewed our cybersecurity requirements and 
put in place a requirement that member firms, if they have a 
breach with regard to their commodity interest business, have to 
notify NFA. We followup then and we see what kind of protective 
steps they are going to take. 

Senator STABENOW. Wonderful. Well, thank you very much. I 
noted with interest you were saying that you had increased your 
budget in this area by 140 percent—that is, NFA’s budget for this, 
140 percent. 

Which leads me to Mr. Kelleher and the question of CFTC fund-
ing, because CFTC funding certainly has not gone up 140 percent 
as it relates to enforcement in these areas. We are lucky to stay 
even. 

All of these responsibilities—digital currency markets that are 
largely unregulated, as well as the other responsibilities—are so 
critical for the CFTC. Could you just take a moment to talk about 
the resources again? What should we be doing to improve the situ-
ation? 
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Mr. KELLEHER. Well, you know, we applaud the NFA and others 
who have the ability and had the wisdom to increase their re-
sources dramatically and increase their capabilities dramatically, 
but they, too, are leaving the government and the public servants 
in the dust. They do not have the resources, and we know that. 
They are not even keeping up with inflation. 

If you look at—and we put this in our testimony, in my written 
testimony—if you look at the budget, the increases to the CFTC, 
they are barely above inflation, and yet if you compare them to the 
additional responsibilities, and quite grave responsibilities have 
been thrust upon the CFTC, in Dodd-Frank, and as a direct result 
of the financial crash, and unregulated out-of-control derivatives 
market that they are now responsible for making sure that does 
not happen again. Both they are ensuring transparency, competi-
tion, enforcing the rules, the rules of the road that benefit every-
body. 

Every NFA member benefits tremendously by the CFTC being on 
the job, doing their job effectively and consistent with all their re-
quirements. That is why we advocate not just increasing their re-
sources, we advocate for a user fee. That is the only financial regu-
lator that is not funded by the industry, and it should be. 

I understand Mr. Barker’s concerns, and I think that the as-
sumption that a user fee is going to destroy markets and injure all 
sorts of market participants, I think, it has been historically proven 
to be false every time it has been raised. That does not mean it is 
not relevant. I agree it is relevant and it should be foremost in 
everybody’s mind. A user fee that adequately funds the CFTC to 
do its job, like the SEC—which has been doing this since its cre-
ation in 1934, in the Exchange Act, when it was passed. 

I do not know if you have noticed but those markets are doing, 
you know, pretty okay, and if they are not doing okay it is not be-
cause of this de minimis user fee. Better Markets provided an anal-
ysis in 2013, when you were considering reauthorization then, that 
showed how de minimis a user fee would actually be to adequately 
fund the CFTC. 

So we would encourage you, in any reauthorization, to provide 
the resources, and we would suggest that you provide them accord-
ing to a user fee. If not, then provide them directly. Because if you 
think about it, as I said in my opening statement, it is like paying 
for an insurance policy today. You pay for an insurance policy on 
your house. Your house is worth $300,000. You pay a couple hun-
dred dollars for insurance. As we show on page 20, 42 financial in-
stitutions in this country received more TARP money in 2008 than 
the entire budget of the CFTC in 2019. I mean, that just goes to 
show the disparity in finding and the need. 

Senator STABENOW. Thank you. Mr. Chairman, I want to ask one 
other question for the record, to Mr. Lukken—he can respond in 
writing, but I would like to just ask the question. 

Mr. Lukken, I wanted to talk to you about customer protection. 
The CFTC recently announced that it plans to consider new rule 
amendments related to cross-border issues, including the treatment 
of clearinghouses located outside the United States. I find it very 
troubling that these rules may be pushed through before the 
CFTC’s new Chairman takes office—even though the current 
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Chairman’s term has already expired, and the Senate already con-
firmed the new Chairman with a strong, bipartisan vote of 84–9, 
earlier this month. 

I am deeply concerned about the policy implications of changes 
that may come in terms of consumer protection and other markets. 
I will be watching very closely to see who benefits from any last- 
minute rules changes, and I would appreciate it, in writing, if you 
would respond regarding the three proposals that the outgoing 
Chairman is potentially taking action on next month. Thank you. 

Chairman ROBERTS. I thank the Senator, and Senator Boozman. 
Senator BOOZMAN. Thank you, Mr. Chairman. This is really an 

important hearing in regard to the benefit of our farmers, as we 
all know, so thank you all for being here. 

Mr. Kelleher, I do not understand your analogy in regard to the 
entities receiving TARP money. Did they pay it back? 

Mr. KELLEHER. I believe most of TARP was paid back, although 
I would say that the analysis, in my view, and the point of view 
should be at the time of the vote, when you actually did not know 
whether it was going to work, whether it was going to be paid 
back, how much was going to be paid back. So we now know that 
with the benefit of hindsight. 

Similarly, we sit here today facing unseen risks that are not ad-
dressed because of lack of resources. So you are kind of in the same 
position. You will not know until 20 years from now whether or not 
inadequate funding caused the problems that people are concerned 
about. 

Senator BOOZMAN. No, and I am not really arguing about that. 
I think when the law was passed, the safeguards were put in place, 
the interest rate, the whole bit. 

I used to be chair of the Financial Services and had jurisdiction 
over CFTC. I do not remember them ever giving anything back. 
That is not to say that they are not underfunded and work very, 
very hard and have a huge job, which is growing on a daily basis. 

Mr. Lukken, in your testimony you note that a number of firms 
providing clearing services has dropped considerably in the past 
few years. What is your take on why the consolidation is hap-
pening, and how should the Committee address this during the re-
authorization process? 

Mr. LUKKEN. Well, my guess is it is several factors playing into 
why FCMs have been shrinking over time. I think in my testimony 
it is 84, I think, in 2008, and we are down to 55 FCMs now. 

The critical issue to understand with that is that FCMs play a 
critical role in the safety net of clearing. The first absorption of 
losses are the FCMs, when a member defaults. So the fewer of 
them—it is just like insurance. If there are fewer people in the in-
surance pool, the insurance is not socializing that risk. 

So we have concerns that it is due to technology, to costs. It is 
becoming, as Joe mentioned, a low-margin business. Part of it is 
capital. Right now a lot of the banks that do the clearing are facing 
capital charges that hold capital against clearing. Our view, the 
G20 came out with two pillars of reform. One is to put more things 
in the clearing and one is to raise bank capital. Both are admirable 
goals. However, in one instance they are working against each 
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other, where clearing actually is being—banks are being forced to 
hold capital against initial margin. 

The Basel Committee, last week, in fact, came out with a rec-
ommendation to have an offset of initial margin against that cap-
ital, and we are hopeful that prudential regulators implement that 
in the current proposal that is before them now. 

Senator BOOZMAN. So again, we hear a lot from constituents 
about how harmonizing rules would lessen the paperwork and bur-
den that firms face. Again, this is something that seems to be 
something that would be very doable. 

Mr. Sexton, I had a question about cybersecurity and I think it 
was asked and was answered well. In your testimony, though, you 
said that not holding unnecessary data in the first place is the best 
mitigation of risk, and I would agree with that totally. 

We have gone through a period—I think it has backed off a little 
bit, but there for a while there just seemed to be an insatiable 
gathering everything we could gather, and in asking what we were 
going to do with that data and this and that, not only with CFTC 
but with so many other agencies. There really were not any an-
swers, just that we need to gather it. Can you comment about that? 

Mr. SEXTON. Thank you, Senator, and as we indicated in our tes-
timony that perhaps the best risk mitigation is not collecting data 
that we simply do not need. We certainly commend Commissioner 
Stump’s efforts at the CFTC, recent efforts to look at the data that 
the CFTC is collecting and kind of undergo this process. We, our-
selves, undergo this process. As I said, if we do not need the data 
we should not be collecting it. It has to serve the regulatory pur-
pose that is smart. 

Senator BOOZMAN. Thank you, Mr. Chairman. 
Chairman ROBERTS. Senator Smith. 
Senator SMITH. Thank you, Chair Roberts, and also Ranking 

Member Stabenow for holding this hearing today, and thanks to all 
of you for being here. I appreciate. I would like to extend a special 
greeting to Mr. Barker, my fellow Minnesotan. I appreciate you 
being here. 

So we have experienced significant economic growth since the 
2008 financial crisis. Many Minnesotans have felt this, yet many 
Minnesotans are still continuing to suffer from the consequences of 
that crisis. Better Markets, I think it is notable, has estimated that 
that crisis cost the economy $20 trillion in economic productivity. 

I think, believe, and think the evidence is there, that the crisis 
was caused, in large part, by the fact that there was effectively no 
regulatory regime in place to oversee the swaps market, with hun-
dreds of trillions of dollars of notional value. 

So in 2008 and 2010, this Committee authorized legislation to re-
solve this issue by finally giving the CFTC authority to oversee the 
swaps market. There are still lots of unanswered questions about 
what will happen in the inevitable future downturn. 

So Mr. Kelleher, let me ask you first. Do you think that the 
CFTC has the resources to effectively oversee this market and the 
tasks that we, Congress, have given it? 

Mr. KELLEHER. I think any comparison of the duties and respon-
sibilities, just narrowly speaking, the statutory duties and respon-
sibilities from the CEA, as it has been amended through Dodd- 
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Frank, that they are grossly, grossly underfunded and cannot pos-
sibly do it. I agree with Senator Boozman and Mr. Sexton about 
you do not want to collect any data that you do not need. 

One of the things that was needed desperately was data and in-
formation that regulators would have. I can tell you, I remember 
when Walt was acting Chairman during the crisis and came up to 
the U.S. Senate to brief members, and I think Senator Durbin will 
remember this. The CFTC and its leadership team, their answers 
were mostly, ‘‘Well, we do not have that information. We do not 
have that information. We do not know what is happening. We do 
not have the information.’’ 

Senator SMITH. Mm-hmm. 
Mr. KELLEHER. The good news is you change the law. The law 

requires the gathering of that information, and its protection and 
its analysis and its use, so you can have data-driven rulemaking 
and decisionmaking, and yet you underfund the CFTC to be able 
to deal with the information and have the analysis and the tech-
nology to do it. 

So, I am sorry, it is a long answer, but the short answer—— 
Senator SMITH. We have the data—— 
Mr. KELLEHER [continuing]. is they just do not have the re-

sources. 
Senator SMITH [continuing]. so you are saying we have the data 

but we do not really have the resources to use that data. 
Mr. KELLEHER. A lot of the data is flowing in, and I think you 

will agree the data is flowing in but it is not being optimized any-
where near, from an analytic point of view and from a decision-
making point of view, that we all had hoped it would and that it 
should. 

Senator SMITH. So—and this is the line of questioning that Sen-
ator Stabenow was on, but, you know, I am struck as I think about 
how this market works. You know, there is important self-regula-
tion, and then there is also the role of the public, the taxpayers, 
the consumers, that is expressed through the role of government, 
the government’s role here. 

So I would be interested in just hearing whether you think that 
balance—do we have the right balance? Is the balance out of 
whack? What should it look like? 

Mr. KELLEHER. Well, you are absolutely right. There should be 
a balance between self-regulatory organizations that are authorized 
and overseen by government entities that, importantly, are con-
trolled by you, elected officials. The self-regulatory agencies are 
not, and they are profit-maximizing private entities. God bless 
them. That is what they should do. That is what we want them to 
do. 

Senator SMITH. That is the point, right. 
Mr. KELLEHER. We want them to do it in agriculture. We want 

them to do it elsewhere. Those priorities are not necessarily the 
priorities of the government, and they may not be the priorities of 
elected officials overseeing the government. 

So it is important to get the balance right, and we do not have 
it right. 

Senator SMITH. Is that primarily because of the resource imbal-
ance or is it authority imbalances also, in your view? 



23 

Mr. KELLEHER. I would say it is both, but it is primarily driven 
by resource imbalance. You know, it is great that the NFA is in-
creasing, as I said earlier, increasing its budget and its personnel, 
and, you know, even the trade groups, they are all increasing their 
budgets, their personnel, and technological savvy. Yet we are chok-
ing the CFTC. 

I want to say—just take a minute and say, you know, God bless 
the men and women working at the CFTC, not just today but over 
the years, all the way back through Walt’s term and others, 
through the financial crisis and since, through Dodd-Frank, doing 
rulemaking after rulemaking. Whether you agree or disagree with 
them, they have done an unbelievable job. They are public servants 
of the highest order and have done a terrific job, under cir-
cumstances that should not exist. They should get the support, the 
money and the authority they need to do the job that you have 
statutorily required them to do. 

Senator SMITH. I have just a second or two left, but I just want 
to see if anybody else would like to have a comment on that overall 
question of what is the appropriate balance between self-regulation 
and the role of the public sector here. 

Mr. SEXTON. Thank you, and as a self-regulator on the panel I 
think that the role of self-regulation is essential for these markets. 

Senator SMITH. As do I. 
Mr. SEXTON. We do not maximize profits. We are not a maxi-

mizing-profit entity. As I said, along with self-regulation, I think 
what is also critically important is strong oversight of self-regu-
lators, which we have in the CFTC. 

So I described our relationship as a partnership, Senator. It truly 
is a partnership, looking at all the various issues that we have 
tackled in the last six years, since Dodd-Frank, and we look for-
ward to working with the Commission and this Committee in the 
future in doing so. 

Senator SMITH. Thank you. 
Chair Roberts, I know I am out of time. I have a followup ques-

tion on position limits which I will submit for the record. 
Chairman ROBERTS. Without objection. 
The distinguished Senator from Illinois. 
Senator DURBIN. Mr. Chairman, I am trying to get use to where 

I am sitting here. I feel like I am part of a panel. 
[Laughter.] 
Senator SMITH. I cannot get use to sitting on this side of you, 

Senator. 
Mr. KELLEHER. I defer to let Senator Durbin answer for me. 
[Laughter.] 
Senator DURBIN. I do not mean to block you. 
I would like to ask the panel, originally, the Commodity Futures 

Trading Commission focused on commodities. What percentage of 
the business in this industry now relates to agricultural commod-
ities? 

Mr. LUKKEN. We collect that data. It is actually in my testimony. 
I think it is around seven to eight percent, around that area. 

Senator DURBIN. Interesting that we are in the Ag Committee 
discussing the Commodity Futures Training Commission, where 92 
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percent of their business does not have anything to do with agri-
culture commodities. 

So a few years ago, when I was in a position to do so, as the 
Chairman of the FSGG Subcommittee of Appropriations, I called 
my friend, Herb Kohl, and said, ‘‘You have, in the Ag Sub-
committee, the CFTC. I have the SEC. Would you mind if I had 
the CFTC too?’’ He said, ‘‘Be my guest.’’ So now, from the appro-
priations viewpoint, they are married, in terms of where they are 
headed. 

To Mr. Kelleher’s earlier point, when it came to funding it was 
a totally different story. There was plenty of money in the SEC, in 
fact, a surplus of money at some point, more money being collected 
than they were actually spending for inspection and regulation pur-
poses. 

I found, as you have alluded in your testimony, there was resist-
ance to funding the CFTC. I think that is a mistake. If we want 
to maintain the integrity of our Commodity Futures Trading Com-
mission and the industry that it regulates, we certainly want 
enough cops on the beat to be credible, and I do not think we are 
keeping up with that demand. 

So we can argue about the source of it, but I certainly think the 
bottom line is CFTC needs more resources in order to deal with the 
volume of work that they are undertaking, 92 percent of which has 
nothing to do with agriculture. 

I would like to ask question, and I do not know who would be 
the right person, so I will just give it to the panel, about Brexit. 
As this Brexit dynamic continues and as the remaining EU mem-
ber states look to draw business away from the UK, creating new 
regulatory regimes for trading and clearing derivatives, that move 
away from the 2016 CFTC EU equivalence agreement, the U.S. ex-
changes and clearinghouses that have done business in the EU 
countries for decades could be harmed if an agreement to avoid dis-
ruption is not reached. The Chicago Mercantile Exchange estimates 
it could stand to lose up to 30 percent of its current business with-
out this agreement. 

So maybe Mr. Lukken, since you appear to be knowledgeable on 
this topic, what is under consideration to ensure the contours of an 
equivalence deal are maintained. 

Mr. LUKKEN. Let me start by saying that this mutual recognition 
regulatory approach has been around a long time, and you probably 
remember, many years back, the Foreign Board of Trade Regime, 
which Congress gave the CFTC the ability to recognize foreign 
boards of trade to allow people and consumers in the United States 
to access foreign boards of trade where they might need to hedge 
or participate in those markets. 

So this has been an approach that has been largely accepted as 
an international standard, and the EU and the United States had 
entered into an equivalence agreement, as you mentioned, two 
years ago. As they are developing their regulatory structure in the 
EU, Brexit occurs, so now the financial center of Europe will be lo-
cated outside of the EU’s economy, and they do not want that to 
happen. So they are looking for ways to maintain control over that. 
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Unfortunately, the United States is also located outside of the 
EU, and we are going to be subject to this same criteria that they 
are putting on the UK and their clearinghouses there. 

So we think there is a pragmatic approach here, that they should 
recognize the equivalence agreement that was agreed to in 2016. 
They have the authority, in the law, EMIR 2.2, to do so, and we 
have been encouraging the EU to do that. 

Now we do not know for certain whether they are going to do 
that. They have the tools and it is out for comment right now. Cer-
tainly the industry, the CME, ICE, and others are lobbying them 
very hard to make sure—and there is a House hearing tomorrow 
on this—to make sure that EU does the right thing. 

Senator DURBIN. Give me, if you can, kind of snapshot. When it 
comes to futures derivatives and such, what percentage is actually 
flowing through the United States and what percentage in other 
parts of the world? 

Mr. LUKKEN. You know, it is a tough one to measure, but I would 
say two-thirds, one-third of the derivatives markets somehow 
touched the United States in some capacity, and it is significant. 

Senator DURBIN. So if the UK—I am trying to sort this out in 
my mind—if the UK does withdraw from EU, Brexit, and at that 
point whatever trading took place in the UK, EU would like to 
have at home, in the EU countries, give me a snapshot of what 
that looks like. 

Mr. LUKKEN. Well, first off it is going to hurt the EU. I mean, 
that is the ironic part, is that their customers are going to lose ac-
cess to global markets, and it is going to hurt EU businesses. So 
we have encouraged them to adopt this approach that allows EU 
customers to have access to the UK, the United States markets, 
through this recognition approach, which has largely been the 
standard for 20, 30 years. 

So, ironically, though the EU is trying to get business to come 
into the EU, they are hurting their own selves by doing so. 

Senator DURBIN. Thank you. 
Chairman ROBERTS. I thank the Senator for a most pertinent ob-

servation. 
Senator Hoeven—well, as I speak, Senator Hoeven, you are rec-

ognized. 
Senator HOEVEN. Mr. Chairman and Ranking Member, thanks, 

as always, for calling this hearing. 
I would just start out by asking the panel, and maybe each of 

you can respond, do you foresee improvement in crop prices, based 
on what is going on in the market, and if so, do you see a reaction 
in the futures market? 

Please be specific. You can round to the nearest dime. 
[Laughter.] 
Mr. BARKER. We have seen extreme volatility in agriculture mar-

kets. We have already seen the price of corn rally close to $1. Soy-
beans are up more than $1 from the lows this spring, based on the 
really slow planting progress, really across the Grain Belt, I mean, 
South Dakota, Iowa, Missouri, Illinois, Indiana, and Ohio. 

Just two weeks ago I drove from St. Louis to Detroit, of all 
things, visiting clients out in the country, as we say, and there are 
some areas, specifically in northeast Indiana, northwest Ohio, that 
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are looking quite rough, where the corn in that area, what did get 
planted, which, in some cases, is less than 25 percent of intentions, 
is less than four inches tall. There is an old saying, we would like 
our corn knee-high by the Fourth of July. It is unlikely we will ac-
tually get there. 

Depending on what happens with trade and some other factors, 
I can see a situation where the price of grain may go higher if the 
crop failure does come to fruition. Our markets are forward-look-
ing, but our markets also like to see data as we go along. So most 
recently, in the last USDA report, when the USDA decreased the 
acres of corn and also do you see a reaction in the futures market? 

So to answer your question as best I can, not to the nearest 
dime, but there is potential for our ag markets to go higher in the 
grains. Then livestock, the hog market is quite focused on the dis-
ease situation in China and how that may impact the price of pork. 
The dairy markets could use some help from the USMCA, and we 
have seen dairy prices come up in the last couple of months, if that 
helps. 

Senator HOEVEN. Both Mr. Sexton and Mr. Lukken are in the fu-
tures market, so you guys should have it diced. What is your fore-
cast? The preventive plant program is going to have an impact too, 
is it not, in terms of supply and demand, or price, right? 

Mr. SEXTON. Senator, as a regulator I learned a long time ago 
not to forecast crop prices, so I think I am going to take a pass on 
this particular question. 

Senator HOEVEN. All right. Mr. Lukken? 
Mr. LUKKEN. I was just going to say, I think for us we are sort 

of agnostic to prices, but we want to make sure the markets are 
reflecting the proper supply and demand that are occurring in the 
marketplace, and certainly we are hopeful that farmers are getting 
high prices. Our main job is to make sure the markets are free of 
manipulation and that they are properly reflecting supply and de-
mand. 

Senator HOEVEN. Yes, I get that, but, you know, we have been 
in a tough cycle for quite a while on commodity prices, and I am 
just wondering if any of you see some improvement. Are you seeing 
some signs, some indications that we may get some strengthening 
in these markets? 

Thank you, Mr. Barker. You did a good job on it, and I hope you 
are right, but just any other thoughts? Mr. Kelleher? 

Mr. KELLEHER. The only thing I would say is I think Mr. Barker 
has referred a number of times to the volatility in the markets, and 
there are a lot of factors going into the volatility and there are a 
lot of factors going into price, none of which am I an expert on. 

One thing we do know, there is excess speculation in these mar-
kets, and we need a strong, robust, effective position limit rule so 
that we can try and get these markets back to serving the constitu-
ency they were created for, which is the actual physical purchasers 
and producers of commodities. We have a financialization of these 
markets where there is excess speculation across the board. 

Better Markets did a study a couple of years ago that showed 
that if you go back a couple of decades, speculative interest in the 
markets were roughly 30 percent, and physical traders were rough-
ly 70 percent. That has now flipped. Speculation is now—oh, this 



27 

is a rule of thumb, roughly. If you look at different markets it is 
different, obviously. Rule of thumb, roughly 70 percent spec inter-
est, 30 percent actual physical producers and purchasers in these 
markets. 

Any reasonable look at these and you can see there is excess 
speculation. That is affecting prices. That is harming the ability to 
hedge. That is driving up the cost to hedge, and it causing the loss 
of credibility and faith in some of these markets. I think the CFTC 
needs to get the position limit rule done, done right, and done 
robustly so that we can get these markets back to serving the peo-
ple that they were created for, were intended to serve. Those are 
Mr. Barker’s constituents. 

Senator HOEVEN. Are the futures markets working well for our 
ag producers right now, or not? 

Mr. BARKER. I believe they are functioning efficiently, and when 
the farmers make their independent decisions to market their crop 
I believe the markets are there for them today. The farmers do rely 
on the CFTC to be that referee, to make sure that our markets are 
fair and adequate. So we do encourage additional resources for the 
CFTC to ensure these markets are there and fair. 

Senator HOEVEN. Are there changes that should be made that 
would improve it? 

Mr. BARKER. Well, I would like a little bit of time to research 
that, specific changes that could be made to improve it. I do think 
resources are certainly needed, and I will just stop there. 

Senator HOEVEN. Same question, Mr. Lukken? 
Mr. LUKKEN. We certainly support a well-funded CFTC, and I 

think that has been talked about quite a bit here. So that is some-
thing I think will help the agency oversee the marketplace. 

I do not think there is a need for specific changes to the law 
itself. As I mentioned in my opening statement, the CFTC has ade-
quate authority. It has a principles-based regime that allows it to 
change its rules over time. So I do not think there are any specific 
changes the CFTC needs in order to make sure these markets are 
healthy and efficient. 

Senator HOEVEN. Mr. Sexton or Mr. Kelleher? 
Mr. SEXTON. I will go back to my written testimony, and one 

FCM bankruptcy is too many. Customers should be protected in 
FCM bankruptcies and we are strong supporters of the fix that is 
described with regard to the Griffin Trading matter, with regard to 
customer protection, and that is the change that I think is nec-
essary to protect farmers and ranchers and other customers. 

Senator HOEVEN. Say that again—specifically? 
Mr. SEXTON. The Griffin Trading case. It is in our testimony, sir. 
Senator HOEVEN. Yes, Okay. Mr. Kelleher? 
Mr. KELLEHER. Well, I certainly agree. You know, I think people 

can argue whether or not the current authorities are adequate for 
customer protection. We think they are. We think the court case 
was an outlier, but we certainly agree with making it clear that 
that is the case. 

The one thing I would say is, you know, I think there is una-
nimity that the CFTC needs resources and some authorities, but 
certainly resources. What I would like to see is as much lobbying 
effort go into getting the CFTC the resources they need as they go 
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into other aspects of the lobbying, from entities who are over at the 
CFTC looking to get them to do what they should do and do their 
job well and on time. Their ability to do that goes down day by day. 

So I would encourage everybody to put funding at the top of the 
list so that many of the things we all hope to happen here, we all 
agree on, happen. 

Senator HOEVEN. Thank you. Thank you, Mr. Chairman, and 
again to the Ranking Member for the hearing today. I appreciate 
it. 

Chairman ROBERTS. Well, thank you, Senator Hoeven. 
I am going to hold the thought that I had in mind with regards 

to funding, and just leave it out there for people to wonder what 
the heck I was going to say. 

[Laughter.] 
Chairman ROBERTS. So with that, that will conclude our hearing 

today. To our panel of witnesses, thank you for sharing your views 
on an important topic. You all gave very pertinent testimony. 
Thank you. You have given this Committee much to think about 
as we continue to work toward CFTC reauthorization. 

For those in the audience and all of our stakeholders whose opin-
ions we value, if you want to provide additional views on reauthor-
ization we have set up an address on the Senate Agriculture Com-
mittee’s website to collect your input. Please go to ag.senate.gov 
and click on the CFTC Reauthorization Hearing box on the left- 
hand side of the screen. I wonder why it is not on the right-hand 
side, but never mind. 

Please note that link will be open for five business days following 
today’s hearing. To my fellow members, we would ask that any ad-
ditional questions you may have for the record be submitted to the 
Committee clerk five business days from today, or by 5 p.m. next 
Tuesday, July 2nd. 

The Committee is adjourned. 
[Whereupon, at 11:16 a.m., the Committee was adjourned.] 
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